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To all those concerned,
I would like to comment on the proposed addition of MCR 6.428 "Reissuance

of Judgment" and proposed amendment of MCR 6,508 to include subsection (F),
"Restoration of Appeal by Right".

I believe that these proposed changes and additions are generally a
good jidea, However, in the two rules that are the subject of my comments,
there is an instance of ineffective assistance of counsel that has been
overlooked and should by all means be added, in order to eure errors which
are not the fault of many defendants, but those of counsel.

I speak of those errors that occur at sentencing that involve retained
or appointed counsel's failure to file the Claim Of Appeal and Appointment
Of Counsel form that is provided by the sentencing court in accordance with
MCR 6.425(F)(3), which causes an appeal of right to be lost if it is not
filed within 42 days of the judgment. MCR 6.425(F)(1)(b).

I have taken the liberty of inserting an example of what I believe should

be added to your proposals. (The underlined, bold-printed portions).

** Comment on the proposed addition of MCR 6,428 **

RULE 6,428, REISSUANCE OF JUDGMENT.

If the defendant did not appeal within the time allowed by MCR 7.,204(A)(2)
and demonstrates that the attorney or attorneys retained or appointed to
“represent him or her at sentencing or on direct appeal from the judgment
either failed to file the Claim Of Appeal and Appointment Of Counsel form
provided by the sentencing court in accordance with MCR 6.425(F)(1)(b), and
(F)(3), when the record clearly indicates that counsel has agreed to do so
on defendant's behalf, disregarded the defendant's instruction to perfect
a timely appeal of right, or otherwise failed to provide effective assistance,
and, but for counsel's deficient performance, the defendant would have
perfected a timely appeal of right, the trial court shall issue an order
restarting the time in which to file an appeal of right.

** Comment on the proposed addition of MCR 6,508(F) **




(F) Restoration of Appeal by Right. If the motion seeks a renewed
opportunity for an appeal of right from a judgment of conviction and sentence
that the defendant did not appeal within the time allowed by MCR 7.204(A)(2)
and demonstrates that the attorney or attorneys retained or appointed to
represent the defendant at sentencing, or on direct appeal from the judgment
either

(1) failed to timely file the Claim Of Appeal and Appoimtment Of Counsel
form provide by the Sentencing Court in accordance with MCR 6.425(FY(1)}{(b)
and(F)(3), when the record clearly indicates that counsel has agreed to do
so on defendant's behalf; or

(2 disregarded the defendant's instruction to perfect a timely appeal
of right; or

(3) otherwise failed to provide effective assistance and, but for counsel's
deficient performance, the defendant would have perfected a timely appeal
of right, the trial court shall issue an order restarting the time in which
to file an appeal of right.

*%* Case background **

My reasons for asking that this type of counsel error be considered
and included is due to the following.

During my sentencing on November 14 1995, I was sentenced to serve
natural life without parol, for allegedly aiding and abetting a felony murder.
(MCL 750.316b). During these proceedings, my retained trfal counsel, who
alsc represented me at sentencing, promised on the record that he would take
my appellate forms and timely file them with the proper office on my behalf.
(Judicial Aide) He neglected to do so within the allowed 42 days however,
and as a result, caused my appeal of right to be lost. Please see People
v Tull, 460 Mich 857-859; 595 NW.2d 840-842 (1999), which is attatched for
your convenience,

After discovering counsel's error, I contacted an attorney for advice.
The attorney sent me the claim of appeal/appointment of counsel form, and
instructed me to sign and send it to Judicial Aide immediately, which T did.

The trial court then appointed the State Appellate Defender Office (SADO)
to represent me on appeal. SADO, however, also neglected my legal matters
and failed to timely file the application for leave to appeal in the Michigan

Court of Appeals, causing it to be dismissed for lack of jurisdiction.

A motion for rehearing was filed, relying on People v Brazil, 456 Mich
1227; NW.2d (1998), in which SADO admitted their own ineffectiveness.
This too was rejected with Justice White Jjoining in the denial, but

recognizing that "should defendant apply for leave to appeal to the Supreme



Court, there is good reason for the Supreme Court to treat this case as it

did People v Brazil" (citation omitted).

An application for leave to appeal was then filed in the Michigan Supreme
Court, and denied in a three to three tie. The seventh Justice, {Young) did
not participate, as he was one of the Justices that denied leave and
reconsideration in the lower court.

In the lengthy dissent, Justice XKelly, joined by Justices Cavanagh and
Brickley, stated that my case should be remanded to the Court of Appeals,
and that it should review my issues on the merits because of the

ineffectiveness of trial and appellate counsel, People v Tull}, supra.

Rehearing was sought and denied in the Michigan Supreme Court, after
which I sought the reinstatement of my Right to Appeal in the Federal Court,
Eastern District, Southern Division, via a writ of Habeas Corpus.

This writ was dismissed without prejudice, for failure to exhaust an
alleged state remedy which was still arguably available, even though Michigan
Supreme Court Justices Kelly, Cavanaugh and Brickley stated in their earlier
dissent that "The fact that defendant has no right to appointed counsel,
among other distinctions, renders this supposed availability of relief under
MCR 6.500 an unlikely and palliative remedy at best".

I then sought the assistance of an attorney to prepare and file the
MCR 6.500 motion, and with friends' financial support, we retained an attorney
to handle the matter. Unfortunately, this attorney didn't so much as even
visit me to discuss the case, and after thirty two months of neglect, I
dismissed him from the case in late December of 2003, but the damage was
already done. Due to his errors, I will never be allowed to?}resent any issue
to the Federal Courts (if that becomes necessary) due to the holding in Palmer
v Carlton, 276 F.3d 777 (6" Cir 2002).

Palmer holds that when state remedies are unexhausted, a petitioner
hag 30 days to file the unexhausted claim in the state court, and 30 days
to return to the Federal court for review after the claim is exhausted. That
time had obviously passed in my case a long time ago --— on my last
attorney's watch,

That is where I now stand. It is disturbing that I and my legal matters
have been treated with such indifference in a country that prides itself
on Due Process and the equality of treatment under the law.

I may forever be unable to appeal my claims in any meaningful manner,



e
and be condemned to spend the rest of my natural life in prisoh for a crime
T am not guilty of.

I began with the Constitutional Right to an Appeal, only to be reduced
to beggary, through a MCR 6.500 motion.

T should not be denied my Right to Appeal due to the atrocious bunglings
of attorney after attorney, for failing to follow simple rules which they
have robotically done, time and again.

Michigan Supreme Court Justice Corrigan, in her statement, said that
MCR 6.500 was the proper arena for a case with my circumstances, and that
"Where good cause and actual prejudice can be shown, defendant will not be
precluded from having his claims addressed”.

T vehemently dissent., The Michigan Constitution gives me the Right to
an Appeal, which is also Federally supported via the I&th Anendment of the
United States Constitution. I have not knowingly and voluntarily waived this
right at any time, in any manner. In fact, I have shown the opposite...that
I wish to have my Constitutional Right To Appeal.

T shouldn't have to show cause and prejudice to have my claims addressed.
I have the right to have a reasoned decision on my claims of error. And to
paraphrase Justices Kelly, Cavanaugh and Brickley, a 6.500 motion is a
supposed remedy which is unlikely and palliative at best.

For the above reasons, I ask that my circumstances be included in the
proposed rules MCR 6.428, and MCR 6,508(F).

Sincerely,
# W6 825
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to counsel, and (4) whether, in these circumstances, the defendant’s sec-
ond guilty plea was a knowing and voluntary plea.

SOMP. No. 112938, In lieu
Ns v PERST COLA METROPOLITAN BOTTLING COMPANY,
of Mww.m::m leave to appeal, the case is remanded to the Court of >EBM_§
for considerstion as on leave granted. MCR 7.302(F)(1). Court of Appeals
No. 200797,

FUM, Nos. 114097, 114098, In lien of granting leave to w.uw.m&.
%M&%h“h mw.* Appeals analysis that MCL 722.26¢; MSA Nm.umm.mmnw is gﬁ:mw
to third-party actions for custody and does ot confer standing aﬁ%: third
parties to seek visitation is affirmed. The wmwc_n mmwawma. w.é w.:w ol x
Appeals however is vacated. In ..mvﬂaovﬂmﬁm. Ccases, ,aﬁﬁcﬂwﬁ mﬂwww.g .
awarded to 2 third party, not based on a,mm m.ma party's &wwwﬁtwm o seek
visitation, but on a circuit court’s determination of E.m child’s e
ests. See MCL 722.27(1)(b); MBA wmawwﬁdmd?w Bowie v h&ﬁ.,.m. n
23 48-49 (1992); Ruppel v Lesner, 421 Mich mmw 565-566 Q@w\wﬁ mﬂeew%on
Q.h,aﬁwma. 223 Mich App 58 (1997). The case is ..ﬁ.ﬂgamn to the ocwmws
Appeals for consideration of whether m.:m case is such an wﬁﬁﬂ%ﬁ.g
case. If the Court of Appeals determines this was such a case, it is o then
address the remaining issues raised in that Court but not Eﬁ%@m Mmm
opinion. Jurisdiction is not retained. Reported below: 233 Mich App 408.

2, No. 114217, In lieu of granting leave to appeal, the case
is WMMM‘MQM% W&»_wm Court of Appeals for nmncmmmamm&o: i:wﬁ%ncnmmwnm
ant adequately preserved this evidentiary guestion as wma::m Y
103(a)(2). MCR 7.302(F)(1). Court of Appeals No. 200273,

Cavanacl and XEWLY, JJ. We would deny leave to appeal
Reconsideration denied September 29, 1589, , ) y
Keity, . I would grant reconsideration and, on reconsideration, wou

grant leave to appeal.
i i to appeal, the
UFFIE, No. 114757, In lieu of mnEan. wowﬁw
»Mwo .ME H(Mq_wm“%a to the Court of Appeals for ﬂozmﬁﬁmﬁ.ss as on leave
MQbSP and the case is to be given expedited consideration pursuant to
MCR 7.213C). MCR 7.302(F)(1). Court of Appeals No. 218304

Leave to Appeal Denied June 22, 1999:
DYKsTRA ¥ cmwéwzq oF TRANSPORTATION, No. 110981; Court of Appeals

No. 192187,
PrOPLE v CRARUE WiLLEAMS, No. 112810; Court of Appeals zcw Nomw.:... i
Kewy, J. 1 would remand this case pursuant to People v Ginther, 3
Mich 436 (1573).
PropLE ¥ MURRAY, No. 112814; Court of Appeals No. 196256
Cavanact, J. 1 would grant leave to appeal.

PeopLe v EroMan, No. 112887; Court of Appeals No. 209643, Reconsider-
ation denied August 31, 1898,
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PEGPLE ¥ CHAPMAN, No. FI2982: Court of Appeals No, 200418,

Cavanacs and Keigy, 15 We would remand this case to the Court of
Appeals for consideration as on leave granted.

czwmmigc<3ﬁ>xo§ Townswir, No. 113011 Court of Appeals No.
209645,

Cavanach, 1. 1 would remand this case to the Court of Appeals as on
leave granted.

Haske v TRANSPORT LEASING, INC No %, No. 1183070; Court of Appeals No.
211180, Reconsideration denied August 31, 1999.
PeopLe v DEKORTE, No. H14161; reported below: 233 Mich App 564,
Weaver, C.1, and Young, J. We would grant leave to appeal.

JOHNSON v SMEDSTAD, No. 114731 Court of Appeals No. 218560,

Cavanacs and Kgipy, JJ, We would remand o the trial court for recon-
sideration of defendant’s motion to change domicile. Under the facts of
this case, the visitation schedule proposed by the Friend of the Court is a
realistic alternative to weekly parenting time that could provide an ade-
quate basis for preserving and fostering the noncustodial parent’s relation-
ship with the child. Court of Appeals No. 218560,

Leave to Appeal Granted June 23, 1999:

PEOPLE v WYNGAARD, No. 111212 The issue is limited to whether the
admission into evidence of defendant’s prior administrative guilty plea vio-
lated his Fifth Amendment rights. The Prosecuting Attorneys' Association
of Michigan and the Criminal Defense Attomeys of Michigan and other
persons or groups interested in the determination of the gquestion are
invited 1o file briefs amici curiae, Reported below: 226 Mich App 681,

Leave to Appeal Denied June 23, 1999:

PeOPLE v Tuwl, No. 113211 Leave to appeal is denied, there being no
trajority in favor of granting leave to appeal. Court of Appeals No. 204009,

Corrican, J. 1 would deny leave to appeal without prejudice to defend.
ant seeking relief pursuant to MCR 6.500 ¢ seq.

The Court of Appeals did not err in denying defendant %_m relief sought.
The language in MCR 7.205(F)(3) Operates as a jurisdictional limitation on
the ability of the Court of Appeals to grant leave where the application is
filed more than twelve months after entry of judgment. The provisions for
postappeal relief found in subchapter 6500 of the court rules were cre-
ated precisely for cases such as this. Where good cause and actual
prejudice can be shown, defendant will not be precluded from having his
claims addressed, Moreover, without additional factual development, a
finding by this Court that defendant lost his appeal of right due to ineffec-
tive assistance of counsel is purely speculative.

Weaver, CJ., and Tavior, J. We join in the statement of Justice
CORRIGAN.
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Keily, J. 1 would remand this case {0 the Court of Appeals for reconsid-
eration as on leave granted. In the particular circumstances of this case, it
appears that defendant has lost his chance to appeal solely as the result
of ineffective assistance of counsel. :

Defendant was convicted by jury of first-degree (felony} murder and
sentenced to life in prison on November 14, 1995, After imposing sen-
tence, the trial court advised him of his right to appeal. The facts indicate
that the court clerk gave defendant a form. However, the language of the
form cautions the signatory that the form is merely a notice, and that the
request for appointment of counse! still must be filled out and returned to
the court,

At the tiree defendant received the form, his triad counsel told the court:

Yout honor, Mr. Tull acknowledges receipt of his appellate rights.
In fact, he is signing them on my behalf so I can bring them to judi-
cial aid for him,

What we would reqguest, your Honor, is {sic} the Court would be
s kind to recommend that the State Appellate Defenders Office be
recommended in this appeal.

The statement constituted a promise by trial counsel that he would see
that appeliate counsel was timely requested. Unfortunately, counsel never
followed through on his promise.

As a result, defendant missed the 42-day deadline to request counsel
under MCR 6.425(F3(1)(b), 7.204(AX2)(c).} Only after defendant learned
of this failure, some 100 days after sentencing, did he file a request for
counsel. The circuit court then appointed the Grate Appellate Defender's
Office to represent him, using the combined appointment/claim of appeal
form that foliows the provisions of MCR 6.425(F}3).

The Court of Appeals distuissed defendant’s claim of appeal as untimely
because of his failure to request counsel as required under the court rules.
The dismissal order was entered in December 1996, more than twelve
months after the November 1995 sentencing. Thus defendant also found
himself past the twelve-month limit for filing an application for leave 10
appeal, MCR 7.205(F)(3).

“Phe April 1996 order appointing the m,S:, Appeliate Defender’s Office
included an order for trial and sentencing transcripts. Later that month,
four additional volumes were requested. Finally, in December 1996, the
State Appeliate Defender’s Office requested preparation of the voir dire
transcript. This transcript was not received by the circuit court until
June 17, 1997. As a result, counsel did not fite a delayed application to
appeal until July 24, 1997, well past the twelve-month limit under MCR
7205(FH3). On June 15, 1998, the Court of Appeals dismissed the applica-

' Given the conunents by trial counsel and his subsequent inaction, it
can scarcely be termed “specidation” that defendant iost his appeal of
right because of ineffective assistance.
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tion for leave for tack of jurisdiction, stati i
.‘ . ¢ , ing that it was not timely unde
MMW M.Mcmhﬂowv ..ﬁmo. aw?maﬁ; had not established that mm.rcw om ,MWMM
o M .mm mMM o"\”w in MCR 7.205(F)(4) applied to the instant aetion,

e that the court rules must be enforced, and rell
>, elief cannot b
mﬁ.ﬂm& to everyone who runs afoul of a rule, However, the deadlines no%
w%wmmﬁw_w “rovnmmm must be read together with MCR 1.105 that
require es be construed to secure the just determination of every

in the instant case, defendant has effectivel i
w . de - y been denied any right to
Em wwvcmﬁ mm E,m mcms_ucﬁw:.mﬁmm mandatory hife sentence through mom». fauit
% is own. ,H.anﬁ ,nozz.wmmw initial failure was followed by the State wv,vm_-
mW Um%:aﬁ.w mﬁrm:w to mwm 2 prophylactic application for leave to appeal
m.q en maw first untimely “claim” was pending in the Court of Appeals
Eemmnw o owmwmnw ~8 %mn_ ncwz rule deadline here fosters an unjust Smim
violates b iri

e o e letter of MCR 1105, but also the spirit of the

The three justices who would den i
) who we y leave to appeal claim that MCR
7.205(F)(3) acts as a jurisdictional limitation on the ability of the Court of
Wmﬂm&,m to m.BE _mw.<m here. However, this Court has previously waived
8 mM ”MMW H,WWMM mequmw:mmﬁ when justice warranted it. People v Brazil
. Under the unique ci i «
400 Mieh ) Y trique circwmstances of this case, such a

Therefore, I would remand this cas K

i \ ase to the Court of als i

eration as on leave granted. of Appeals for consid:
wﬁnahw and .a»§z%=_ J4. We join in the statement of Justice KELLy.
Reconsideration denied September 29, 1953,
Cavanach and KewLy, J1 We would grant reconsideration.

Leave to Appeal Denied June 25, 1999

Promre v HiGems, No. 113267; Cowrt of Appeals No. 251301

Kriry, J. I concur in the denial of leave to i
neur : appeal but wish to observe
Mwwmnﬁ Hw.wamwmmmmgw is mﬂamﬂm by MCR 6.508(D) to file a motion for relief
clatming that ineffectiveness of ellate cou
the good cause requirement of the court rule. P fsel fulflls

ntr

Shmmary Disposition June 29, 1999; 5

PeoPLE v DoNaLd Tavior, No. 113384, In lien of granting leave to
the order of Zz.w Court of Appeals is reversed and mﬁﬁﬁ%& for ncmww%mmu
tion of the merits of the application. MCR 7.302(F)(1}). For purposes of the
twelve-month a.mwazﬁm. defendant's application was due in the Court of
Appeals on April 11, 1908, Because April 11, 1898, fell on a Saturday, the

* The fact that defendant has no i
- fact | ght to appointed counsel, amon
R:ma &umﬂmaonm. renders the supposed availability of relief under gmm
6.500 an unlikely and palliative remedy, at best.




